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Wills — Contbact to Devise Property — Validity — Consideration — 
Sufficiency — Attacking Probate — Suit In Equity — Waiver. — 1. One 
may make a valid agreement to dispose of his property in a particular way 
by will. 

2. A contract by one to dispose of his property in a particular way by 
will may be enforced in equity, after his decease, against his heirs, devisees, 
or personal representatives. 

3. Where plaintiff left his business and traveled across the continent, 
taking with him his father to see the latter's brother, and examined the 
business of the brother, at an expense of time and money, in consideration 
of an agreement by the brother to devise plaintiff his property, the con- 
sideration was sufficient to support the promise. 

4. Performance of the acts constituting the consideration for another's 
agreement to devise property to the one doing the acts is sufficient to re- 
move the transaction from the statute of frauds. 

5. An appeal from the probate of a will of one who had agreed with ap- 
pellant to devise him all testator's property, and which agreement had been 
violated by the will, did not bar appellant from bringing a suit in equity 
to have the devisees and legatees under the will declared trustees for his 
benefit. Spencer v. Spencer, 55 Atl. 637. 

Per Stiness, C. J: 

"To the case of Whiton v. Whiton, 4 Prob. Rep. Ann. 522, is added, on 
page 542, a comprehensive note covering the question raised by this demur- 
rer. It is there stated that the weight of authority is in favor of the posi- 
tion that a man may make a valid agreement to dispose of his property in 
a particular way by will, and that such contract may be enforced in equity, 
after his decease, against his heirs, devisees, or personal representatives. 
Dichen v. McKinley, 163 111. 322, 45 N. E. 134, 54 Am. St. Rep. 471; New- 
ton v. Newton, 46 Minn. 35, 48 N. W. 450; Gall v. Gall, 64 Hun, 600, 19 N. 
Y. Supp. 332; Shakespeare v. Markham, 72 N. Y. 400; Carmichael v. Car- 
michael, 72 Mich. 85, 40 N. W. 173, 1 L. R. A. 596, 16 Am. St. Rep. 528. In 
Beach's Mod. Eq. Juris, sec. 602, it is said: It is well settled that equity 
has jurisdiction to decree specific performance of a contract to make a will.' 
The theory on which courts proceed is to construe the contract to bind the 
property so far as to fasten a trust on it in favor of the promisee, and to en- 
force it against heirs and representatives, or others charged with notice of 
the trust. There can be no difference in principle between contracts to be 
performed in life or at death. While it is true that contracts of the latter 
class may afford opportunity for fraud, one party being dead, and that 
courts will therefore require strict proof both of contract and consideration, 
on the other hand one may secure advantages in life under a contract, with 
little care as to a breach at his death. The obligations of a contract, how- 
ever, are the same in either case. 

" Like all other contracts, one of the kind before us must be supported by 
legal consideration. The bill alleges that the complainant left his business, 
came across the continent, brought his father to see his brother, the de- 
ceased, and examined the business, at an expense of much time and money, 
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by the request of said Obadiah, and as a condition to the contract. In 
Wellington v. Apthorp, 145 Mass. 69, 13 N. E. 10, a trip to California, at re- 
quest of testatrix, was held to be consideration for an agreement to leave 
a legacy of $5,000. 

"The next question is whether the contract is void under the statute of 
frauds. Clearly not on demurrer, because the bill alleges a contract in writ- 
ing. But even without that, the general rule applies that, when there has 
been part or full performance on one side, the statute does not apply. Van 
Dyne v. Vreeland, 1 1 N. J. Eq. 370 ; Van Dyne v. Same, 12 N. J. Eq. 142 ; 
Davison v. Davison, 13 N. J. Eq. 246; Pflugar v. Pultz, 43 N. J. Eq. 440, 
11 Atl. 123; Mauck v. Melton, 64 Ind. 414; Kofka v. Rosicky, 41 Neb. 238, 
59 N. W. 788, 25 L. R. A. 207, 43 Am. St. Rep. 685 ; Gupton v. Gupton, 47 
Mo. 37; Korminsky v. Korminsky (Super. N. Y. ) 21 N. Y. Supp. 611; 
Roehl v. Haumesser (Ind. Sup.), 15 N. E. 345. Cases are numerous which 
support the right to enforce such a contract by bill for specfic performance 
or for a trust against heirs or devisees. In addition to those already cited 
are the following: Colby v. Colby (Sup.), 30 N. Y. Supp. 677; Sutton v. 
Hayden, 62 Mo. 101; Whiton v. Whiton, 179 111. 32, 53 N. E. 722; Fogle v. 
St. Michael, 48 S. C. 86, 26 S. E. 99 ; Schutt v. The Missionary Society, 41 
N. J. Eq. 115, 3 Atl. 398; Newton v. Newton (Minn.), 48 N. W. 450; 
McKinnon v. MeKinnon, 56 Fed. 409, 5 C. C. A. 530; Duvale v. Duvale (N. 
J. Ch.), 35 Atl. 750; Ransdel v. Moore, 153 Ind. 393, 53 N. E. 767, 53 L. 
R. A. 753, citing numerous cases." Spencer v. Spencer (R. I.) 

(The case of Burdine v. Burdine, 98 Va. 515, though directly in point, 
is not cited. It was there held that though an agreement to dispose of 
property by will cannot, strictly speaking, be specifically enforced, equity 
will do the needful equivalent by charging the property with a trust in the 
hands of an heir, devisee, personal representative or purchaser with notice. 

The principal case, however, goes farther in its apparently obiter ruling 
on the statute of frauds, the court stating that even if the contract be by 
parol and there be part performance, the same results attach. 

As to the Virginia statute of frauds in this connection the following 
cases are in point: 

Cardwell v. Carrington, 34 U. S. (9 Pet. ) , 86 : Where a parol agreement 
for the exchange of lands is completely executed on the part of A by his 
conveying the land contracted for to B, the case is taken out of the statute. 

Johnston v. Gill, 27 Gratt. 587 : A contract between a husband and wife, 
by which he agrees to convey to a trustee a house and lot for the wife and 
children, upon consideration that she shall join with him in the conveyance 
of his other real estate when he sells it, may, if she has so joined, be proved 
by parol. 

Lester v. Lester, 28 Gratt. 737: Where a father by parol agreed to give 
his son a tract of land in consideration of support to be furnished by the 
son to the father and mother during their lives, held, that the children 
of the son, after his death, could enforce the contract against the other 
children, even as against an adverse though fradulent deed. 

Boyd v. Cleghorn, 94 Va. 780: Notwithstanding the statute of frauds,. 
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courts of equity, in order to defeat a fraud, will compel the specific execution 
of a parol contract for the sale of lands if the contract be established by 
clear and convincing proof. 

Jones v. Tunis, 99 Va. 220; Hudson v. Uax Meadows Co., Id. 537; Lang- 
ford v. Taylor, Id. 577 : The inability of a defendant to perform an alleged 
parol agreement when called on by a court to do so, prevents specific per- 
formance. — Editor Virginia Law Register) . 



Fraud — Misstatements as to Title — Effect of Owner's Silence. — 
The owners of the legal title to a group of mines being operated by a cor- 
poration pursuant to the terms of an escrow agreement which required the 
proceeds of operation to be applied on the purchase price, and provided for 
a forfeiture in case of default in payment, are not chargeable, because of 
their silence, with the fraud perpetrated on subscribers to the stock of such 
corporation by misstatements as to the corporation's title, contained in 
prospectuses, issued to promote the sale of its stock, although they may 
have known the contents of such prospectuses, and that some of the pay- 
ments on account of the purchase price were from proceeds of the sales of 
the stock. Wiser v. Lawler, 21 Sup. Ct. 624. 

Per Mr. Justice Brown: 

"Putting the case in the most favorable light for the plaintiffs, it was 
only a case of estoppel by silence. Indeed, it was not even an ordinary case 
of estoppel by silence, but an estoppel by silence concerning facts of which 
defendants may have had no actual knowledge. To constitute an estoppel 
by silence there must be something more than an opportunity to speak. 
There must be an obligation. This principle applies with peculiar force 
where the persons to whom notice should be given are unknown. So, too, 
to constitute an estoppel, either by express representation or by silence, 
there must not only be a duty to speak, but the purchase must have been 
made in reliance upon the conduct of the party sought to be estopped; and 
the express finding of the court in this case is 'that the subscribers to the 
capital stock of the Seven Stars Company, in making their several sub- 
scriptions therefor and payments thereon, did so without any knowledge 
of, and without relying on, anything said or done, or omitted to be said or 
done, in the premises by the said Lawler and Wells, or either of them.' 
Granting that if these subscribers had known all the defendants knew re- 
garding the title to this property, they would not have subscribed to the 
stock of the company, it does not follow that defendants were bound to 
take active steps to inform the public of that which already appeared upon 
the record. 

"This case does not belong to that class of which Gregg v. Von Phul, 1 
Wall. 274, 17 L. ed. 536, is an example, wherein it was said that 'if one has 
a claim against an estate, and does not disclose it, but stands by and suffers 
the estate [to be] sold and improved, with knowledge that the title has been 
mistaken, he will not be allowed afterwards to assert his claim against the 
purchaser.' Such cases are believed to be confined to those where the party's 



